or social or economic status 4 6 a member of the excluded class may cogently attack his conviction by such a jury on the grounds that he was denied equal protection of the laws as guaranteed by the Fourteenth Amendment. 47 Furthermore, when the administration of any jury selection procedure has resulted in the exclusion of such a class for similar reasons it is open to attack as violative of the due process clause. Finally, where the state prescribes a dual jury system, clear and convincing evidence showing a greatly disparate ratio of conviction by the special as compared with the general jury for a substantial length of time prior to trial may be used to prove the procedure violative of the equal protection clause and unconstitutional. DAVID W. KETLEa*
Limitations on an Accused's Right to Counsel
In the recent case of Foster v. IlLinois,' the United States Supreme Court held that it is not a violation of due process to permit an accused in a state criminal action to plead guilty without previously being advised by counsel. 2 The defendants had been indicted and arraigned on charges of burglary and larceny, 3 and were not advised of their right to counsel, though the court cautioned them of the consequences of a plea of guilty and informed them of their right to a trial. 4 Inasmuch as it is now generally the law in the United States, both in federal and state criminal proceedings, that an accused is entitled to the assistance of counsel, 5 the case presents three interesting problems viz.: (a) must the defendant in a federal criminal action have the advice of'counsel before entering a plea of guilty; (b) when will a plea of guilty without the assistance of counsel in a criminal action in a state court be considered as in violation of due process; (c) assuming that the defendant in a criminal case has the right to advice of counsel when entering a plea of guilty, under what circumstances is he deemed to have waived such right? 9 In that case the petitioners were indicted and convicted in a United States District Court for uttering and passing counterfeit money. They neither had knowledge of, nor were they advised of their right to counsel. On writ of habeas corpus the United States Supreme Court held that in a federal criminal proceeding the right to counsel is "fundamental," and imposes a duty on a federal judge to advise an uninformed defendant of his constitutional right. Failure of a federal court to provide counsel for an indigent, illiterate, or mentally incompetent defendant was held to be grounds for reversal of a conviction.
In a federal case the right of an accused to assistance of counsel applies in both capital and non-capital cases.
10 Counsel must be provided at the preliminary hearing, on arraignment, or at whatever stage of the proceedings where a plea is effected." When an accused enters a plea without counsel, and he has not voluntarily waived his right to counsel, then such a plea is void.' 2 The nature of the plea, whether it be guilty, 13 or not guilty, 1 " is of no significance. The Fourteenth Amendment contains no express provision regarding the right to counsel, and though the guarantees offered an accused in a state criminal action are not so comprehensive as those embodied in the Sixth Amendment, 15 it has been interpreted to mean that a defendant 6 Const. of the U. S. (1787) Am. Art. VI. "In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial by an impartial jury of the state and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor; and to have the assistance of counsel for his defense. [Vol. 38
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in a state case shall be provided rights essential to a fair hearing. 16 The great majority of states by statute, constitutional provision, or judicial decision insure defendants in capital and non-capital cases the right to counsel. A few states have adopted the textual provisions of the Sixth Amendment, but most states provide for counsel in non-capital cases only on request. 17 In two states, however, the requirement of counsel in non-capital cases has been affirmatively rejected.' 8 It is well-established that in capital cases it is the duty of the court, irrespective of request, to assign counsel for an indigent defendant, 19 and to advise an uninformed defendant of his right to counsel. 20 But in Betts v. Brady, 21 it was conclusively decided that there is no fundamental right to counsel in every criminal ease in a state court. The petitioner was indicted for robbery, and his request was denied on grounds that Maryland law only requires assistance of counsel in a capital case. Though he had little education, he was permitted to conduct his own defense. The United States Supreme Court affirmed the conviction, holding that in non-capital cases where the accused is of ordinary intelligence, due process does not require the assistance of counsel as a fundamental right unless it is expressly conferred by state statute or constitutional provision. In the few states, however, where an accused is not entitled to counsel in non-capital cases, if it is evident under all of the-circumstances that an indigent defendant is handicapped by a lack of legal assistance, a judgment of conviction will be reversed. 22 The primary reason for the distinction between capital and non-capital cases finds its foundation in the common law and the policy of the thirteen original states with respect to the right to counsel. Under the common law the assistance of counsel was expressly denied an accused. When the thirteen states adopted their respective Constitutions, they provided that counsel was not to be denied a defendant, but did not declare that the State had an affirmative duty to provide counsel when the defendant was unable to procure one. 23 The United States Supreme Court, out of deference to this state policy and yet with an awareness of the severity of a judgment of conviction in many criminal cases, decided that it would be advisable to take the position that only where death is the penalty should the accused be provided counsel. 24 Where assistance of counsel in non-capital cases is provided for by statute or constitutional provision, a denial of such right after an accused has requested counsel, would be regarded as a denial of due process. 25 Failure to inform a defendant of his right to counsel before he enters a plea in a non-capital case is a violation of due process in those states which have adopted guarantees textually identical with those embodied in the Sixth Amendment. 26 However, there is no affirmative duty in the majority of states to advise of, or provide counsel in non-capital cases because, as it has been noted, it is only when the defendant requests counsel that he is entitled to it in non-capital cases. 27 Nevertheless, in some states it has been established by statute and decision that it is the duty of the court, in all cases when defendant is without counsel, to admonish him of the consequences of his plea before accepting it.28 It is a fundamental rule of law that the constitutional right of an accused to assistance of counsel may be waived. 29 A waiver is an intentional relinquishment or abandonment of a known right or privilege. The broad formula used in the federal cases to determine whether a valid waiver has been effected is simply that it must be knowingly and intelligently made, and this is determined only by weighing the particular facts and circumstances of each case, including the background, experience and conduct of the accused. 8 0 A waiver will not be implied from the fact that the accused pleads guilty, 3 1 unless he has knowledge of his right to counsel and indicates that he does not desire counsel. If a defendant is coerced or deceived by the court or prosecutor into waiving his constitutional right to counsel, a plea of guilty will be set aside.
33
In the state cases, an expressed waiver by the defendant of his right to counsel is not sufficient unless it appears conclusively that it was intelligently made, and with an awareness of the consequences.
3 4 A few states will not imply a waiver of counsel from a plea of guilty but require by statute that the accused sign a written statement relinquishing his right. 35 In a capital case, because it is the duty of a state court to inform the accused of his legal rights, a waiver will not be implied from the fact that the accused failed to request counsel, but in non-capital cases in the states which provide counsel only on request, the silence of the accused in not requesting counsel is regarded as a waiver.
3 6 When an accused lacks age or intelligence and is incapable of making an ade- (1937) . (The accused was arrested for disorderly conduct at a primary election, pleaded guilty without the offer or advice of counsel, and without the court explaining the consequences of his plea to him in accordance with statute, and sentenced to one year imprisonment. The Ill. Supreme Court reversed the judgment of conviction. Yet, in a review of the case under consideration, the same court affirmed a like conviction. The only distinction that can be determined from the records of the two cases is that in the principal case the lower court complied with its affirmative duty of informing the accused of the consequences of their pleas of guilty. In neither case were instructions given regarding the assistance of counsel. 
